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DETAILED ACTION 

This office Action is in response to the Arguments/Remarks filed 02-09-2009. 

The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 1-6, 8-16 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Rodelet US 6432912. The reference discloses employing linear methyl siloxanes of 
the form methyl-[(CH 2 )2Si-0] m -methyl (Col 2 Line 15). When m is 2, Applicant's 
hexamethyldisiloxane is described. When m is 3, Applicant's octamethyltrisiloxane is 
described. It should be noted that the Applicants siloxanes are employed individually 
in Examples 1 , 3, 4, and 6 (Col 3 and 4). However, Rodelet teaches that the siloxanes 
may be employed individually, or as a mixture (Col. 2, Lines 35-36). 

Therefore, it would have been obvious to one of ordinary skill in the art at the 
time the invention was made to have employed any of the siloxanes described by 
Rodelet (including hexamethyldisiloxane and octamethyltrisiloxane) in the form of a 
mixture in any ratio (including the Instant Claims 1-3 ratios). 

Claims 4 and 8-9 are also rejected as being unpatentable over Rodelet because 
reference also demonstrates a use of a fragrancing bases in the range of 8-12% by 
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weight (Col 3-4 Examples 1-4 and 6) and these ranges are within the range indicated 
by Claims 4 and 8-9. 

Claims 6 and 13-16 are suggested by Rodelet because esters are only needed 
when the perfume base is apolar (Col 2 Line 60-62). Therefore, if a polar base is 
used, the ester is not needed; this supports a prima facie obvious rejection for these 
claims. 

Claims 7 and 17-20 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Rodelet as applied to claims 1 and 2 above, and further in view of the teachings 
by Krzysik (US 5160494). 

Rodelet (US 6432912 Col 2 Lines 8-45) teaches compositions combining 
hexamethyldisiloxane and ocatmethyltrisiloxanes along with fragrant materials. 
However, Rodelet fails to teach the inclusion of such compositions along with an 
aerosol device. Krzysik (US 5160494), on the other hand, teaches the use of silicone 
fluids, such as either hexamethyldisiloxane and octamethyltrisiloxane in combination 
with fragrance oils (US 5160494 Col 3 Lines 58-60 and Col 4 Lines 28-44), along with 
propellants (such as isobutane) that allow for comprising perfume formulations for 
"aerosol delivery" (US 5160494 Col 4 Lines 5-10). As such, it would be obvious to 
those in the art that aerosol delivery of a perfume would indicate that a perfume 
aerosol device would comprise a perfume or a perfume composition. 
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Response to Arguments 

Applicant argues that insufficient information was provided in rejections to 
indicate the obviousness of 103 (a) rejections made concerning the Rodelet reference. 
Applicant argues that the Examiner has failed to establish a prima facie case for 
obviousness for failing to recognize the presently claimed ratio of siloxanes as results 
effective variables. 

A. Rodelet 

For Claim 1 , Applicant asserts that the 103 a) Rodelet rejection reference is 
deficient because it lacks a teaching of a composition within the presently recited range, 
and that the reference fails to suggest such a composition. 

Applicant's arguments filed for this Claim 1 section has been fully considered but 
are not persuasive. 

Rodelet (Col 2 Lines 45-51) suggests using fragrance mixtures with siloxane 
ingredients and provides examples of mixing two of the suggested siloxane ingredients 

of the following genus: in which m is 2, 3, 4, or 5 (Col 2 Lines 8-19) 

along with only 3 other dimethyl siloxane chemicals. When m is 2 or 3, these include 
those of the applicant's presently clamed hexamethyldisiloxane and 
octamethyltrisiloxane. 

Rodelet exemplifies combinations of these chemicals (Col 3 Lines 52-67 and Col 
4 Lines 1-32). In one case (Co/ 3 Lines 52-68 and Col 4 Lines 1-32), genus chemicals 
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above are mixed in a ratio (45 to 23% of two genus siloxane materials out of the 100% 
total composition, or, when normalized on a 100% basis of the silicone ingredients 
alone: 66.2 to 33.8% for two ingredients, the percentages being based upon weight). 
This 66.2 to 34.8 ratio amount is within the Applicants Claim 1 ranges, 70:30 and 30:70 
for hexamethyldisiloxane and octamethyltrisiloxane. The other examples provide 
additional component mixture examples for the siloxane genus chemicals in ranges 
from 87.8 to 12.2 or 12.2 to 87.8; these being the two-chemical mixture weight ratio 
limits (Example 4 ibid.) along with compositions comprising only one chemical from the 
genus providing obvious mixture ratios of 1 :0 or 0:1 (Examples 1 and 2 ibid.). 

Therefore, it would have been obvious to a person of ordinary skill in the art at 
the time of the present invention to have made any of the compositions, using the 
ranges of genus chemicals as suggested by Rodelet, including those of the presently 
claimed invention. 

Further, to address the Applicants arguments concerning establishing a case 
involving results effective variables to enable an assessment of unexpected results: 

The Applicant has presented data to indicate that the evaporation of a mixture of 
a lower molecular weight siloxane chemical with a second, higher molecular weight, 
homologous siloxane chemical decreases when the second chemical is substituted 
(keeping the same weight percentage) with a higher molecular weight, homologous, 
siloxane chemical (see the Table provided, page 9 of the Instant Specification). The 
Applicant also presents evidence that the flash point of a high and low molecular weight 
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mixture is reduced when lower flash point, lower molecular weight material amount is 
increased relative to the same higher molecular weight, higher flash point material. The 
data provided by the Applicant also show that as the amount of lower molecular weight 
material increases, the evaporation rate increases. These results would be expected by 
one of ordinary skill in the art. 

More importantly, however, the Applicant does not provide what would be 
expected by making a comparison of the composition with compositions of the closest 
prior art in order to demonstrate unexpected results. 

It is the Burden on the Applicant to establish results are unexpected (MPEP 
716.02). In addition, where a definite comparative standard may be used, the 
comparison must relate to the prior art embodiment relied upon {In re De Blauwe, 736 
F.2d 699, 705, 222 USPQ 191, 196 (Fed. Cir. 1984)}. 

Therefore, lacking a standard basis of comparison, which would be met if the 
results shown were extended outside of the ranges claimed, and compared with 
expected results that would be present in the next closest prior art, the Applicant does 
not provide sufficient evidence for enabling examination to determine patentable, 
unexpected results. 

Due to the lack of specification presentation, the Examiner did not address 
results effective variables as suggested by the Applicant's arguments. 
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B. Rodelet and Krzysik 

Applicant's arguments filed for Claims 7 and 17-20 have been fully considered 
but they are not persuasive. 

For Claims 7 and 17-20, Applicant argues that Rodelet does not disclose or 
suggest each and every feature of Claim 1 . As such, Applicant additionally argues that 
a combination of Rodelet with Krzysik is not obvious. 

As indicated above for Section A above, Rodelet does suggest and disclose 
examples for rendering Claim 1 obvious. Therefore, a combination of Rodelet and 
Krzysik is also found obvious. 

Conclusion 

THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1 .136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 
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Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to AARON GRESO whose telephone number is (571)270- 
7337. The examiner can normally be reached on M-F 0730-1700. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, James Seidleck can be reached on 571 272 1078. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/James J. Seidleck/ 

Supervisory Patent Examiner, Art Unit 1796 
AJG 



